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UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF MICHIGAN 








SOUTHERN DIVISION 
UNITED STATES OF AMERICA, 
Plaintiff, No. 1:20-cr-183 
ys. Hon. Robert J. Jonker 
Chief United States District Judge 
DANIEL JOSEPH HARRIS, 
Defendant. 








BRIEF IN SUPPORT OF MOTION TO COMPEL IDENTIFICATION 
OF EXCULPATORY EVIDENCE 





I. Introduction 

Counsel asks for the Court’s assistance in locating the “needle in the haystack” by entering 
an order that the government identify exculpatory evidence. As the Court is aware, the discovery 
in this case is voluminous. The government has made three productions to date totaling multiple 
terabytes in size. The bates stamps number over 140,000 and are spread across approximately 
23,000 electronic files. There are hundreds of hours of recordings. The recordings have been 
culled from undercover and covert recordings of car rides, phone calls, bonfires, field training 
exercises (FTX), general discussions, social media accounts, text messages, and encrypted and 
non-encrypted chats. 

Counsel has been told that a fourth discovery dump is coming which includes materials 
related to the Confidential Human Sources (CHS) involved in the investigation. Counsel for 


defendant is concerned given the voluminous nature of the discovery and the quickly approaching 
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trial date that all of the exculpatory evidence may not be discovered in the haystack. For example, 
counsel for defendant Harris discovered a one-line sentence that explained Defendant Harris was 
specifically excluded from the purported meetings on September 12, 2020 about a “nighttime 
surveillance” AND was excluded from the alleged “nighttime surveillance” (Superseding 
Indictment, ECF 172 11 11-13) because others were “not confident that Harris was committed to 
the kidnapping plot.” (Bates #110554-110546, filed under restricted access as Exhibit A). 

I. Legal Analysis 

Brady v. Maryland, 373 U.S. 83 (1963), requires prosecutors to disclose to the defense 
materially exculpatory evidence in the government’s possession to the defense. “Brady material” 
includes any evidence favorable to the accused--evidence that goes towards negating a defendant’s 
guilt, that would reduce a defendant’s potential sentence, or evidence going to the credibility of a 
witness. The requirement also includes the disclosure of evidence that could potentially be used to 
impeach or discredit a government witness, encompassing all plea agreements and promises of 
leniency, immunity, or other similar inducements to testify that have been given to witnesses, and 
the criminal records of witnesses. Giglio v. United States, 405 U.S. 150, 154 (1972). In addition 
to the Government’s obligations under Brady, Fed. R. Crim. P. 16.1(G) provides that the 
Brady/Giglio information should be available for effective use at the time of trial. 

“As a general rule, the government is under no duty to direct a defendant to exculpatory 
evidence within a larger mass of disclosed evidence.” United States v. Skilling, 554 F.3d 529, 576— 
77 (5th Cir.2009, rvs ‘d in part on other grounds. But see United States v. Hsia, 24 F.Supp.2d 14, 
29-30 (D.D.C.1998) rvs’d in part on other grounds, 176 F.3d 517 (D.C.Cir.1999) (“the 


government cannot meet its Brady obligations by providing [the defendant] with access to 600,000 
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documents and then claiming that she should have been able to find the exculpatory information 
in the haystack”). 

Several courts have held that the government must do more than just produce a voluminous 
file to satisfy its Brady obligations. For example, in United States. v. Sayler, 2010 WL 3036444, 
(E.D. Cal. 2010), the court held that the government cannot meet its Brady obligations by 
providing the defendant with multiple gigabytes, pages numbering into the millions, along with 
hard paper information and further documentation stored in FBI offices. There the court made 
clear that the prosecution has a duty to affirmatively review those records of the agencies 
considered the “government” for purposes of a criminal case in order to determine and acquire 
those materials which would be considered Brady exculpatory and Giglio impeaching. Sayler at 
*3, citing Kyles v. Whitley 514 U.S. 419, 437 (1995). 

In another case, when the government has identified “hot documents,” the courts held that 
this was sufficient to meet Brady obligations. In Skilling, the government produced a database that 
comprised several gigabytes of data, including millions of separate files extending to several 
million pages in length. The court found that the production satisfied the 
government’s Brady obligations when the government: (i) produced a file that was electronic, 
indexed, and searchable; (ii) highlighted particularly relevant documents; (iii) produced a set of 
“hot documents” it thought was important to its case or potentially relevant to the defendant’s 
defense; (iv) created indices to these and other documents; (v) and provided the defendant with 
access to various databases concerning prior litigation involving Skilling’s company. Skilling, 554 
F. 3d at 577. 

The Sixth Circuit, in United States v. Warshak, 631 F.3d 266, 297-98 (6th Cir. 2010), 


found no Brady violation when the defendant argued the government “shrugged” its obligations 
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by simply handing over millions of pages of evidence—the vast majority which came from the 
defendant himself. Following Skilling, the Sixth Circuit added a “bad faith” caveat: 

We do not hold that the use of a voluminous open file can never violate Brady. For 

instance, evidence that the government “padded” an open file with pointless or 

superfluous information to frustrate a defendant’s review of the file might raise 
serious Brady issues. Creating a voluminous file that is unduly onerous to access 

might raise similar concerns. And it should go without saying that the government 

may not hide Brady material of which it is actually aware in a huge open file in the 

hope that the defendant will never find it. These scenarios would indicate that the 

government was acting in bad faith in performing its obligations under Brady. 
Warshak, 631 F.3d at 297, citing Skilling, 554 F.3d at 577. 

Defendant Harris is in no way alleging bad faith by the government. However, based upon 
information and belief, the government must have known that Defendant Harris was specifically 
excluded from discussions and outings because it was in its report. Further, it is counsel’s 
understanding that a forthcoming discovery dump will contain information about the Confidential 
Human Sources involved in this investigation. Defendant Daniel Harris respectfully moves that 
this Court order the government to identify which of the voluminous amounts of materials contain 
Brady/Giglio materials so that defense counsel can effectively prepare for trial. 

IHI. Conclusion 

WHEREFORE it is respectfully requested that this Honorable Court grant the Defendant, 


Daniel Harris’ motion to compel identification of exculpatory evidence at the earliest possible 


time. 


Case 1:20-cr-00183-RJJ ECF No. 235, PagelD.1293 Filed 07/12/21 Page5of5 


Date: July 12, 2021 


Respectfully Submitted, 


WILLEY & CHAMBERLAIN LLP 
Attorneys for Defendant Harris 


/s/ Julia A. Kelly 





Julia A. Kelly (P77407) 


300 Ottawa Avenue, N.W., Suite 810 
Grand Rapids, Michigan 49503 

(616) 458-2212 
jak@willeychamberlain.com 


